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Honorable Charles T. Banistor
County Attorney - -

Navarro COunty _
Corsicana, Texas Opinion Wo.

V-l4

e: Authority of oounty tax
assessor-collector, or

. deputies, to retain notary

- A fees for arridavits 0x8~-

outed under Section 33 of

o

‘ . the Certifiocate of Title
Dear Mr. Banister: Aot, and related matters.

: _ Jbur recent regqueat for an opinion reads as
follows: e o '
o -&_ n

f_' hgﬁu booh roquoatod by the County
Judga d *Navdrro Qounty to obtain an opin-
jion from you as. to whether or not the Coun-
'ty Tax Asseasor & Collector of this County

- and/or his-employees oan legally retain for
themselyee (individually, the person taking
the acknowleldgment reta ning all of the 25¢
fee) a notary fee of 25¢ charged each appli-
cant for a certificate of title or re-~issu-
ance thereof in addition to the 50¢ provided-
in Artiole 1438-1, Sec. 57, Texas Penal Code,
1n.vi¢w of Art, 9960, Texas Penal Code,

. \ o ”Tho Oounty Juldge ralses the same quos-
tion as to a fée of §15.00 charged candidates
in election years by the Tax Assesgsor & Col-

" leotor and/or his employses for poll lists
.- that have been compiled by the collector and
his employwes at times othor than during bdbusi-

- DOESs. Rours .

" "The qnostion 1s on both of the above
aituntions'whathor saoch 28¢ aotary fes and
$15,00 cha; for poll liste, if legally charg-~
eable, should be turned over to the County as
5::: of ufrico. in vitw of Art. 9?80, anal



Honorable Charles T. Banister - Page 2

You ask in your request if such fees may be
retained in view of Article 9780, Penal Code {House
Bill No. 80). 1In an opinion rendered on November 9,
1945, numbered 0-6908, this department ruled that the -
provisions of House Bill No, 80, Acts 49th Legislature,
1945 (Article 9768e, Penal Code) were unconstitutional.
Therefore, your question must be answered within the
meaning of Article 7246a, Vernoni's Annotated Civil Stat-
utes, and Section 33 of Article 1438-1, Penal Code.

‘ .+ Article 7246a, Veraon's Annotated Civil Stat-
.utea, prévides An sudstence as follows:

ve "Sec. 1, The Asseasor and Collector
- of Texes, Shariff or Sheriff and Assessor
and Collecter of Taxes, are heredby author-
ized and empownred to administer all oaths
nacegsary for the dliacharge of the duties
of thelir respeotiive offloes and to admin~
ister all oaths required for the transao-
tion of the dusiness of their respeotive .
offices, provided that ia coustiss contain-
ing & population of frive hunired thousand

. {600,000} or more iakabitemts according to
the last preceding -or aay future Pederal
Census, such Asdessors and Collectors of
Taxes and their Depubties are expressly auth-
orived Go admixister caths or effidavits as

- %0 the facts concerming the Use of any roal
.!aroport: ‘whichk smy be claimed te be exwpt

whole or in from State tazation, as
cengtituting o acmestesd under the Consti-
tution of the 3tate of Teins, and any osth
or afffdavit covering any bill of sale and
appiicf&tion for traasfer of a motér vehicle:
or traller, ar applicatian for a certiri- -
cate of tifis SeRceraiar aay acter vehials,

. or aftidgvit and n{ satien to yegister a
Tedullt motor vehlolis, or metice of the in-
-atallation of a new or differeat motor iz
SRy motor vehjole, or affidavit concerning == -
the weight oaf any mofsr walhiols, er affide~
vit with reference ¢o the applicatiom for -
mn""‘*r““.f:i:,:i}‘:’ e toaiter, oF opo

8, or, & ar, &r ap-

pﬂa R Lo the iaskmeat of pumber -

» !ml: effidurit ay B8 Che wolght and
"ﬁ"‘" tion fap tis yeglstration of a com-
meroial fars trusk,; or sffidevit asd eppli-
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sation foxr the rorogistration of a notor
vehicle that has not been used for the
current registration year, when any such
rendition, iaventory, application, or in-
strument above ment oned is required to -
be riled in the office of such Assessor
and Colleotor of Taxes, and any other in-
strument- that may be ri’.lcd in said office,
or that may relate to the business or du-
ties of said office whenever the same is

- or may be required by law to be sworn teo,
provided that such Assessor and Collector
of Texes shall charge and colleoct as a

- fee of office,.-in additioa to any other
fees that he may now be suthorized by law
to charge, in connsction with such instru-
ments, the sum of Twenty~five (26) Cents
-for eash such oath or affidavit as he, or
his Deputies, may administer, which shall
be and conntitute a fee of office, andfor
whioh he ahall sccount as he is mow or may
kerearter be required by law to aoccount -
for any other fee of offioce, such Assessors

" and Collsetors of Taxes, and their Deputies,
being hereby given the same right to admin-
ister all suoch ocaths or affidavits as are -

" notaries public under the laws of the State
of Texas; provided no fes shall be charged

. -Tor any oath or affidavit connected with :
) the ronut:lon of any proporbr ror tnntion.' -

Sootion 58 ot j.rtiole 1436-1, ‘Penal colo, .
prw:ldu as rollows' . : .

"Ko motor vohiole nay bo dispoaed
or at subsequent sale unless the owner
designated in the certificate of title
shell transfer the certificate of title
on form to be prescribed by the Depart-
ment before a Notary Fublic, which form
shall {noclude, among such other matters
a8 the Department may determine, an af-
f1davit to the effect that the signew is
the owner of the motor wvehiole, and that
there are no liens ageinst such motor ve~
hiocle, except such as are shown om the
oeytiticate of title and noe title to any

- moter vehicle shall pass or vest until
such tranafer be 80 executed.” '
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An axmmination of the abewe authorities re-
veals that the arfidavit required unfer the provisions
of 3ection 3%, of the Gertificste of Title Act, must de
executed by a notary publig and may net be sxecuted dy
the tax assessor and collectoy in his officlal ocapacity.
Moreover, thoss gervices couunphma by Article 7246a
are offieis) duties authorized by law, and if a fee is
asutharived and eclleoted iwn the arﬁeiu upncity of a
tnx.;ultaaor-welmcotar, it nuut be gogounted f£or as a
fee of offioe. (Harri v, Hall » 172 8. W. (3)
691}. Howsvar, i 1 L Ty & populationa
of less thag five humired thm::d im itanta, we do
not f£ind statusory provigies authorizing the tax
aaaesmmﬂuntar or hisg & es, to charge any fee
for takise and certifylog affidavits he ia authorized

gm r Artiqle 13 view of the fore-

%oiag a t3ep, 1t will e smén that & avtary execu-

ing an affidavit whder Seqbion S8 of the Oaptificate

of Title Act dowg @0 in hie i{ndividaml oapasity, dut
those servives relating to oaths réhdersd under Artiocle
72468 are repdared eag officlal duties of the office. In-
asmuck ag your county hes. & population of less than
five hundred thousand inhabitants, no fee would de auth-
orized for thoss serviqes parforassd pursvant to Article
72468, relabise to &he admlinistration of oathe. Gepsr~
ally, unless &b fee %8 ‘E:eaambed by statute for official
' aerticas noan may be : B ' :

: In the case or o
(27’ 568, the Sypreme Court sT&

"'he clarks of the Canrts of Civil
Appeals are not entifled to recetve extra
compengation for services performed with-
in the scope of thelr official duties pre~
scribed by law. The geperal principle pro--
hibiting public officlals fyrom eharging
fees for the perfovmance of their official

- duties 4does not prohibit them from oharg-
ing for tholr services oy acts that they are
under no obligation, under the law_ to per«
form.

3

a

¥ 193 S? IW9

"Phere beingz po statutory duty re-
quiring petitionser to Swrrish usgeriéifiad,
unofficial copies of opinlons of the Conrts
of Civil Appeals. no statute fixing any Tee
for such gervicea, and no valid atatute re-
cuiring that money received therefor be de-
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poaited in the 3tate treasury, there is
no debt owing by petitioner to the state.”

Therefore, 4in the absence of statutory auth-

“ ority prohibiting the same, it ls the opinton of this

department that a tax aasessor—collaetor. or deputy, act-
ing in the capacity of a notary public, would be entitled
to the potary fee for notarizing an affidavit under Sec-~
tion 33 of the Certificate of Title Act, provided such

amvwrine mandanad Ao a natoswee “\iblic doss not int%rfere

. WAL TAWE AVHWUYLTW QO S LWV VAL Ly

;ith the discharge of thoae duties imposed upon him by
aw,

You ask the further question as to whether
a fee of £15.00 charged candidateg in election years
for the preparation of a poll tax list, may be retained
by the tax assessor-oollestor, or doputy, if prepared
during off-duty hours. We kmow of no statutory provi-
sion making it an official function of the tax-assessor-
colleotor, or deputy, to prepare such a poll tax list
for private distribution. As stated in the case of
Moore vas Shofpggg, supra, "the general principle pro-

ng pudblic officials from ocharging fees for the.

;. performance of their official duties, does not prohibit
them from charging for their services for aots th&ttmey-
are under no obligation, under the law, to perform."
Therefore, in the absence of a atatutory prohibition,
the tax assoaaor-eolleotor of your county may retain
the fee for the preparstion of a poll tax list, coppilsd
in off-duty hours, if the same does not interfere with
the discharge of those duties imposed upon him by law,
There is no authority to the effect that such fee is a
- fee of office for which the tax assessor-collector would
" be accountable. The practlicability of this procedure
is, more or less, determined by each individual tax as-
aessor-gollector, and, if practiced, the tee ror the ‘
preparation of such 1{at may be retained.

: We uro enclosing a copy of 0pinion No.O-
6908 for your iaformatlon.

STMMARY

A tax assesaor-collector, or deputy,
acting in his iadividual capacity as a no-
tary publio, may retaln the notary fee for
arfidavits executed under Seotion 33, Cer-.
tificete of Title Aot and, in the absonce
.of & statutory prohihition, may rotain the
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fea charged fox the {roparation of a
1) tax 1ist, compiled in off-dubly
urs, 1r the sam does not interfere

with the Alsobarg a of those dut.:.ea im-

wwa nm m ‘ \Ly

(el n 3:- wt ? _
'. ‘_w"-.'..‘\ S- v. =
O, AXLT ela 1438~1, Penal Gode }

Tory truly yours,
ATTORNEY GEUERAL OF TEKAL

By flb
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paroell mldﬁp o



